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§655.33

partial labor certification available
under §655.33; and

(4) State that if the employer does
not request administrative review in
accordance with §655.33, the partial
labor certification is final and the De-
partment will not further consider that
application for temporary non-
agricultural labor certification.

§655.33 Administrative review.

(a) Request for review. If a temporary
labor certification is denied, in whole
or in part, under §655.32, the employer
may request review of the denial by the
BALCA. The request for review:

(1) Must be sent to the BALCA, with
a copy simultaneously sent to the CO
who denied the application, within 10
calendar days of the date of determina-
tion;

(2) Must clearly identify the par-
ticular temporary labor certification
determination for which review is
sought;

(3) Must set forth the particular
grounds for the request;

(4) Must include a copy of the Final
Determination; and

(5) May contain only legal argument
and such evidence as was actually sub-
mitted to the CO in support of the ap-
plication.

(b) Upon the receipt of a request for
review, the CO shall, within 5 business
days assemble and submit the Appeal
File using means to ensure same day or
overnight delivery, to the BALCA, the
employer, and the Associate Solicitor
for Employment and Training Legal
Services, Office of the Solicitor, U.S.
Department of Labor.

(c) Within 5 business days of receipt
of the Appeal File, the counsel for the
CO may submit, using means to ensure
same day or overnight delivery, a brief
in support of the CO’s decision.

(d) The Chief Administrative Law
Judge may designate a single member
or a three member panel of the BALCA
to consider a particular case.

(e) The BALCA must review a denial
of temporary labor certification only
on the basis of the Appeal File, the re-
quest for review, and any legal briefs
submitted and must:

(1) Affirm the denial of the tem-
porary labor certification; or
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(2) Direct the CO to grant the certifi-
cation; or

(3) Remand to the CO for further ac-
tion.

(f) The BALCA should notify the em-
ployer, the CO, and counsel for the CO
of its decision within 5 business days of
the submission of the CO’s brief or 10
days after receipt of the Appeal File,
whichever is earlier, using means to
ensure same day or overnight delivery.

§655.34 Validity of temporary labor
certifications.

(a) Validity period. A temporary labor
certification is valid only for the pe-
riod of time between the beginning and
ending dates of employment, as cer-
tified by the OFLC Administrator on
the Application for Temporary Employ-
ment Certification. The certification ex-
pires on the last day of authorized em-
ployment.

(b) Scope of wvalidity. A temporary
labor certification is valid only for the
number of H-2B positions, the area of
intended employment, the specific
services or labor to be performed, and
the employer specified on the certified
Application for Temporary Employment
Certification and may not be transferred
from one employer to another.

(c) Amendments to applications. (1) Ap-
plications may be amended at any
time, before the CO’s certification de-
termination, to increase the number of
positions requested in the initial appli-
cation by not more than 20 percent (50
percent for employers requesting less
than 10 positions) without requiring an
additional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without addi-
tional recruitment, may be approved
by the CO only when the request is sub-
mitted in writing, the need for addi-
tional workers could not have been rea-
sonably foreseen, and the employer’s
services or products will be in jeopardy
prior to the time that new H-2B work-
ers could be secured.

(2) Applications may be amended to
make minor changes in the period of
employment, only when a written re-
quest is submitted to the CO and writ-
ten approval obtained in advance. In
considering whether to approve the re-
quest, the CO will review the reason(s)
for the request, determine whether the
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reason(s) are on the whole justified,
and take into account the effect(s) of a
decision to approve on the adequacy of
the underlying test of the domestic
labor market for the job opportunity.

(3) Other amendments to the applica-
tion, including elements of the job
offer and the place of work, may be re-
quested, in writing, and will be granted
if the CO determines the proposed
amendment(s) are justified and will
have no significant effect upon the
CO’s ability to make the labor certifi-
cation determination required under
§655.32.

(4) The CO may change the date of
need to reflect an amended date when
delays occur in the adjudication of the
Application for Temporary Employment
Certification, through no fault of the
employer, and the certification would
otherwise become valid after the ini-
tial date of need.

§655.35

(a) Limit to worker’s stay. As defined
further in DHS regulations, a tem-
porary labor certification shall limit
the authorized period of stay for any
H-2B worker whose admission is based
upon it. 8 CFR 214.2(h)(13). A foreign
worker may not remain in the U.S. be-
yond the validity period of admission
by DHS in H-2B status nor beyond sep-
aration from employment, whichever
occurs first, absent any extension or
change of such worker’s status or grace
period pursuant to DHS regulations.

(b) Notice to worker. Upon establish-
ment of a pilot program by DHS for
registration of departure, the employer
must notify any H-2B worker starting
work at a job opportunity for which
the employer has obtained labor cer-
tification that the H-2B worker, when
departing the U.S. by land at the con-
clusion of employment as described in
paragraph (a) of this section, must reg-
ister such departure at the place and in
the manner prescribed by DHS. This re-
quirement will apply only to H-2B for-
eign workers entering from ports of
entry participating in the DHS pilot
program.

Required departure.

§655.50 Enforcement process.

(a) Authority of the WHD Adminis-
trator. The WHD Administrator shall
perform all the Secretary’s investiga-

§655.50

tive and enforcement functions under
secs. 1101(a)(156)(H)(ii)(b), 103(a)(6), and
214(c) of the INA, pursuant to the dele-
gation of authority from the Secretary
of Homeland Security to the Secretary
of Liabor.

(b) Conduct of investigations. The Ad-
ministrator, WHD, shall, either pursu-
ant to a complaint or otherwise, con-
duct such investigations as may, in the
judgment of the Administrator, be ap-
propriate, and in connection therewith,
may enter and inspect such places and
such records (and make transcriptions
or copies thereof), question such per-
sons, and gather such information as
deemed necessary by the Adminis-
trator to determine compliance regard-
ing the matters which are the subject
of investigation.

(c) Employer cooperation/availability of
records. An employer shall at all times
cooperate in administrative and en-
forcement proceedings. An employer
being investigated shall make avail-
able to the WHD Administrator such
records, information, persons, and
places as the Administrator deems ap-
propriate to copy, transcribe, question,
or inspect. Where the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places
of employment, such records must be
made available for inspection and
copying within 72 hours following no-
tice from the Secretary, or a duly au-
thorized and designated representative.
No employer or representative or agent
of an employer subject to the provi-
sions of secs. 1101(a)(15)(H)(ii)(b) and
214(c) of the INA and/or of this subpart
shall interfere with any official of the
Department who is performing an in-
vestigation, inspection, or law enforce-
ment function pursuant to 8 U.S.C.
1101(a)(15)(H)(ii)(b) or 1184(c). Any such
interference shall be a violation of the
labor certification application and of
this subpart, and the Administrator
may take such further actions as the
Administrator considers appropriate.
(Federal criminal statutes prohibit cer-
tain interference with a Federal officer
in the performance of official duties. 18
U.S.C. 111 and 18 U.S.C. 1114.)

(d) Confidentiality. The WHD Admin-
istrator shall, to the extent possible
under existing law, protect the con-
fidentiality of any person who provides
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